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§ 16.4 Communications not deemed an
offer.

(a) The OCC will not deem the fol-
lowing communications to be an offer
under § 16.3 of this part:

(1) Prior to the filing of a registra-
tion statement, any notice of a pro-
posed offering that satisfies the re-
quirements of Commission Rule 135 (17
CFR 230.135);

(2) Subsequent to the filing of a reg-
istration statement, any notice, cir-
cular, advertisement, letter, or other
communication published or trans-
mitted to any person that satisfies the
requirements of Commission Rule 134
(17 CFR 230.134);

(3) Subsequent to the filing of a reg-
istration statement, any oral offer of
securities covered by that registration
statement;

(4) Subsequent to the filing of a reg-
istration statement, any summary pro-
spectus that is filed as a part of that
registration statement and satisfies
the requirements of Commission Rule
431 (17 CFR 230.431);

(5) Subsequent to the effective date
of a registration statement, any writ-
ten communication if it is proved that
each recipient of the communication
simultaneously or previously received
a written prospectus meeting the re-
quirements of section 10(a) of the Secu-
rities Act (15 U.S.C. 77j(a)) and § 16.15 of
this part that was filed with and de-
clared effective by the OCC;

(6) A notice of a proposed unregis-
tered offering that satisfies the re-
quirements of Commission Rule 135c (17
CFR 230.135c); and

(7) A communication that satisfies
the requirements of Commission Rule
138 or 139 (17 CFR 230.138 or 230.139).

(b) The OCC may request that com-
munications not deemed an offer under
paragraph (a) of this section be sub-
mitted to the OCC.

(c) The OCC may prohibit the publi-
cation or distribution of any commu-
nication not deemed an offer under
paragraph (a) of this section if nec-
essary to protect the investing public.

§ 16.5 Exemptions.
The registration statement and pro-

spectus requirements of § 16.3 of this
part do not apply to an offer or sale of
bank securities:

(a) If the securities are exempt from
registration under section 3 of the Se-
curities Act (15 U.S.C. 77c), but only by
reason of an exemption other than sec-
tion 3(a)(2) (exemption for bank securi-
ties) and section 3(a)(11) (exemption for
intrastate offerings) of the Securities
Act. Commission Rules 149 and 150 (17
CFR 230.149 and 230.150) (which apply to
section 3(a)(9) of the Securities Act)
apply to this part;

(b) In a transaction exempt from reg-
istration under section 4 of the Securi-
ties Act (15 U.S.C. 77d). Commission
Rules 152 and 152a (17 CFR 230.152 and
230.152a) (which apply to sections 4(2)
and 4(1) of the Securities Act) apply to
this part;

(c) In a transaction that satisfies the
requirements of § 16.7 of this part;

(d) In a transaction that satisfies the
requirements of § 16.8 of this part;

(e) In a transaction that satisfies the
requirements of Commission Rule 144,
144A, 148, or 236 (17 CFR 230.144,
230.144A, 230.148, or 230.236);

(f) In a transaction that satisfies the
requirements of Commission Rule 701
(17 CFR 230.701); or

(g) In a transaction that is an offer or
sale occurring outside the United
States under Commission Regulation S
(17 CFR part 230, Regulation S—Rules
Governing Offers and Sales Made Out-
side the United States Without Reg-
istration Under the Securities Act of
1933).

[59 FR 54798, Nov. 2, 1994; 59 FR 67153, Dec. 29,
1994]

§ 16.6 Sales of nonconvertible debt.
(a) The OCC will deem offers or sales

of bank issued nonconvertible debt to
be in compliance with §§ 16.3, 16.15 (a)
and (b), and 16.20 of this part if all of
the following requirements are met:

(1) The bank issuing the debt has se-
curities registered under the Exchange
Act or is a subsidiary of a bank holding
company that has securities registered
under the Exchange Act;

(2) The debt is offered and sold only
to accredited investors;

(3) The debt is sold in minimum de-
nominations of $250,000 and each note
or debenture is legended to provide
that it cannot be exchanged for notes
or debentures of the bank in smaller
denominations;
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